
To issue the requested small-take authorization for the
Navy's oper$tions, the Service must find that the specified
activity wil.l occur within a specified geographic region, will
take only sn;:al.l numbers of marine mammals of a species or
Stock, and wi.11 have a negligible impact on such species or
s t o c k  l TheiSesvice  also must find that the activity will have
no unmitigable  adverse impact on the availability of such
species or s;tock for subsistence taking by Alaska Natives. In
addition, t&e Service must prescribe regulations setting forth
the permissible methods of taking pursuant to such activity,
and other means of effecting the least practicable adverse
impact on sv,.ch species or stock and its habitat, paying
particular attention to rookeries, mating grounds, and areas of
similar bioI,ogical significance. Finally, the Service must
prescribe ~dgulations setting forth requirements pertaining to
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5 June 2001.

Under section 101(a)(5) of the Marine Mammal Protection
Act, the U-k. Navy has requested from the National Marine
Fisheries S;:rvice a letter of authorization far the take of
small numbe;~:s of marine mammals by harassment incidental to
operations of Surveillance Towed Array Sensor System Low
Frequency Al::tive (SURTASS LFA) Sonar. The Marine Mammal
Commission,:in consultation with its Committee of Scientific
Advisor-s, has reviewed the Service's 19 March 2001 Proposed
Rule for th;j.s activity, and offers the following comments. The
Service's F+deral Register notice includes, by reference, the
information; contained in the Final Overseas Environmental
Impact STatlzment and Environmental Impact Statemenl [FEISI for
Surveillanctz Tc?wed Array Sensor System Low Frequency Active
S0l7.31-, dated January 2001. As the Service's proposed rule
relies on the FEIS far its interpretation and justification,
the Commiss$on incorporates by reference its previous comments
on the Draft. Environmental ImpactStatement (see enclosed
letter of 27 'October 1999) and requests that those comments
also be addressed in the Service's final rule.
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the monitor.ing and reporting of such taking. These
requirements are addressed below, in the specific comments
appended to this letter, and in our-27 October 1999 letter
commenting on the Draft Environmental Impact Statement.

Gecgcaphic  @pecifici ty

Section 101(a) (S)(A) of the Marine Mammal Protection Act
specifies that incidental taking authorizations under this
provision are limited to activities-that occur in a "specified
geographic region." The Service addresses this requirement in
its response to comment 10 of the proposed rule (pp. 15377-
15378), in b;hich it cites pertinent legislative history: "l-t
is the intention of the Commi'ttes that both the specified
activity anti the specified region referred to in section
101(a) (5) bo narrowly identifed so that the anticipated effects
will be substantially similar." The Service proposes to meet
the statutory requirement by dividing the world's oceans into
14 operatinGi  areas, concluding that the 16 areas have
sufficientlq "similar characteristics, both biological and
otherwise," so that the anticipated effects throughout each
area will be substantially similar and therefore qualify them
as specific geographical regions for purposes of section
101(a) (51 (A). In reaching this conclusion, the Service makes
only broad statements regarding the geographic similarities and
provides no analyses specific to any of the regions to support
its conclusion+

The Marine Mammal Commission believes that important
differences exist among and within these different regions, and
that effects also may vary significantly among and within
regions. For example, different marine mammal species may be
taken, ranging from severely endangered species, such as right
whales and t-he Hawaiian monk seal, to species whose populations
are considered healthy and more stable, such as the gray whale
and California sea lion. SimilarJ.y, marine mammal habitats
potentially disturbed by SURTASS LFA operations may vary in
significance from relatively unimportant areas to areas
important to feeding and vital for migration, reproduction, or
other functi:>ns. Many of the proposed regions include both
temperate anzi tropical waters and, in all cases, they include
coastal as well as'pelagic habitats, As such, it is not clear
that designation of these broad areas is consistent with
ConqressionaL  expectations that the specified region(s) "be
narrowly identified" and that they not include large and
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diverse nre;js such as the entire North American Pacific coast.
It also is not clear that the anticipated effects would be
similar in +ny but the most general manner; i.e., marine
mammals would be present and taken. As offered in the proposed
rule (pp. 15377-15378), the rationale for concluding that the
16 areas constitute specific geographic regions is too general
- it gi0sse23 over biogeographical variation that is essential
to understand (1) the distribution and life history features of
the many antP varied species that may be affected by SURTASS LFA
sonar operations, and (2) the nature and extent of the
resulting effects. A more narrow gmgraphic scale would likely
enhance assessment of effects based on comparisons of
operational areas and non-operational (i.e., control) areas.
In view of the extensive uncertainty about the potential
effects of SURTASS LFA sonar, more narrowly defined operational
areas, coupled with an effective research and monitoring system
to detect and assess effects, seem to be necessary for prudent
and precautionary development and use of this system.

For thEI above reasons, the Marine Mammal Commission
recommends that the Service describe in the final rule the
species assemblages, their biogeography and important life
history characteristics, as well as pertinent oceanographic and
other physical characteristics of each of the proposed regions
in sufficient detail to ascertain whether the effects on the
diverse marine mammal assemblages throughout each region would
be substantially similar, Such an assessment seems to be an
essential prerequisite for determining the similarity and
significance of potential SUKTASS LFA effects among and within
the identified regions.

Negligib1e Effects

Section. 101(a) (5) (A)(i) specifies that, before authorizing
the incidental taking of marine mammals under this provision,
the Service rnust find that "the total of such taking during
each five-year (or less) period concerned will have a
negligible impact on such species or stock.,.." The applicable
regulations :lefine "negligible impact" as "an impact resulting
from the spe:zified activity that cannot be reasonably expected
to, and is n:jt reasonably likely to, adversely affect the
species or stock through effects on annual rates of recruitment
or Survival."



I
‘.

06/05/01 18:27 301 504.. 0099 <,, f-.v'- ,: .,,JARINE JfAJfMAL
*.I."

4

The Navy's assessment of SURTASS LFA impacts on marine
mammals was based on analyses of the pbtential biological risk
associated with those operations. The Navy defined the
potential. biological risk as the probability of injury or
behavioral harassment. The Navy estimated the probability of
injury based on a study by Ridgway et al. (1997) to determine
the onset of temporary threshold shift in hearing sensitivity
of marine mammals, and it evaluated the probability for
significant change in biologically important behaviors based on
studies conducted by its Low Frequency Sound Scientific
Research Program. The Navy also indicated that the potential
for injury would be mitigated by a real-time monitoring or
mitigation system to detect marine mammals within an area near
LFA sound projectors where received sound levels could be
injurious. Similarly, potentially significant changes in
biologically important behaviors would be mitigated by a range
uf geographical constraints; i.e., no operations in the Arctic
and Antarctic, no operations in offshore biologically important
areas, and limits on operations so that sonar sounds would not
exceed 180 r,lB within 12 nm (22 km) of any mainland or island
coastline.

With ~~:e:.s~ect to analyses of pot-ential marine mammal
injuries, tf-..e Navy and the Service rely heavily on the study by
Ridgway et cl. (1997). As discussed below, however, the Marine
Mammal Commission is concerned that the results reported in
Ridgway et 21, (1997) may not provide a good model for the
onset of temporary threshold shift due to SURTASS LFA
operations.

1 In this study, bottlenose dolphins were exposed to sounds
of one-second duration, whereas marine mammals in the wild
would be exposed to SURTASS LFA sounds for 6 to 100
seconds. The significance of this difference in sound
duration is not clear, but Ridgway et al, (1997) cautioned
that it is important to study the onset of temporary
threshold shift at different durations, implying that
sound duration could be an important factor. In addition,
the Navy's consistency determination for offshore waters
(cited in the California Coastal Commission's Consistency
Determination No. CD-113-00, page 27) states that research
on Navy divers resulted in "the establishment of a damage
risk threshold of 160 dB received level for less than 2
minutes at one time and for less than 15 minutes a day,"
which also indicates khat sound duration is an important
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consideration. Moreover, the FEIS and the proposed rule
(P- 15x86) indicate 'chat sounds. of longer duration will
lower the threshold of auditory sensitivity so that
temporary threshold shift or permanent threshold shift
occurs:,at lower sound pressure or intensity levels. Thus,
the available information suggests that sound duration is
an important consideration when estimating the onset of
temporzrry threshold shift. However, sound duration does
not appear to have been considered by the Navy in
estimating the harm threshold of 180 &, or in its formula
for calculating a single ping equivalent.

m The results of Ridgway et a3, (1997) also were based on
exposure to sounds of different frequencies (3, 20, and 7'5
kHz) than those generated by SURTASS LFA operations (0.1
to 0.5 kHz). Again, the significance of this difference
is not clear. On the one hand, Ridgway et al. (1997) are
cited in the proposed rule to support the estimated 180 dB
harm threshold. This implies that frequency either is not
an important consideration or that effects of 3-kHz sounds
examined in their study provide a reasonable basis for
estimating the effects of O,l- to 0+5-kHz sounds produced
by SURI'ASS LFA sonar. On the other hand, in responding to
concerns about recent cetacean strandings in the Bahamas,
the Navy suggested that those strandings were not related
to SURTASS LFA because the sounds produced were in the
range of 3 to 5 kHz (a mid-frequency range) and that
"SURTAE;S LFA sonar is not comparable to those associated
with ar:y of the reported strandings {in the Bahamas]"
("SURTPSS LFA D0EIS/EIS Review" attachment to 24 August
2000 Is:tter from the Secretary of the Navy to the Chairman
of the House Cwmmittee on Resources). If the mid-
frequency sounds produced in the Bahamas are not a good
model of the potential effects of SURTASS LFA because of
their higher frequency (i.e., 3-5 l&z), then it would
follow that the results of Ridgway et al. (1997), based on
3, 20, and 75 kHz also may not provide a reliable
indication of the effects of the SURTASS LFA sonar on
marine mammals.

m The onset of temporary threshold shift also is a concern
because of its significance for estimating the nature and
extent of "take" under the Marine Mammal Protection Act.
The Navy defined harm as the onset of temporary threshold
shift, and suggested that such a shift would imply injury,
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albeit!of a non-serious nature.- The Service, on the other
hand, 1s suggesting that temporary threshold shift is not
an inj<Iry, but rather an impairment, and therefore
constitutes only level B harassment. This distinction
seems ill-founded. Definitions of "injury" from Webster's
Ninth Frew Collegiate Dictionary (1991) include "hurt,
damagei or loss sustained." The onset of temporary
thresh$ld shift indicates that physical forces applied to
the he@ing tissues involvled in hearing have been damaged
to the/extent that they cannot function normally, thereby
comproiilising  the affected marine mammal and placing it at
an incl;-eased level of risk due to the loss of hearing
functimn. While the dysfunction or impairment is
tempor+ry (as are many injuries), it results from damage
accrued through exposure to abnormal physical forces
resu.ltJng from sound production. As marine mammals rely
siynif:Lcantly  on bearing for avoidance of predators,
detectjon and capture of prey, communication with
conspec:i.fics, or other important behaviors that determine
their .$.bility to reproduce or survive, they may be
seriously disadvantaged by temporary threshold shift,
albeitionly  temporarily.

e The Service also appears to suggest that, as a form of
level, Fharassment, temporary threshold shift constitutes
a reasonable lower limit for the assessment of harassment
and, t$us, take. This interpretation could undermine
meanirqful consideration of behavioral effects that occur
at sou$d levels below those that may result in temporary
threshold shift.
corcmunlcation,

Such effects could involve
social arganizatian, foraging, migration,

or other important life history traits that can affect
reprodqction and survival. This de facto redefinition of
take ar:d harassment and incomplete consideration of
behavir$ral effects would be inconsistent with the
statutory definitions of those terms, particularly that
defi1lilpg  Level B harassment. Although it may be that
these potential behavioral effects have only a negligible
impactIon the affected species and stocks, they do
constitute taking and therefore cannot be ignored.

As discussed below, the Marine Mammal Commission also is
concerned w$th the assessment of the potential behavioral
effects irl \:hc; FEIS arid the proposed. rule.
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a The potential for behavioral effects was evaluated by the
Navy's' Low Frequency Sound Scientific Research Program,
coupled with a review of previous studies. The research
program focused on four species: blue and fin whales
involvr;sd in feeding behaviors, humpback whales involved in
reproducti.ve behaviors, and gray whales during migration.
The Navy consulted with a range of scientists ,to identify
the species considered most vulnerable to the effects of
low frequency sounds as produced by SURTASS LFA
operat:ons. While these species may be the most
vulnerable to such sounds, our current understanding of
the vulnerability of various species, stocks, or sex/age
classe:t is very limited. For example, current scientific
information is not sufficient to describe the range of
sounds produced and heard by all potentially affected
spec.ie:;,'stocks, and age/sex classes, nor is it sufficient
to describe the psychological, physiological, or
behavioral characteristics of each species, stock, or
age/sex class that may be affected by low frequency sound.
Thus, potential behavioral effects should be evaluated and
considyred with cau'tion. Our current inability to
desorilie the potential relationship between beaked whale
strandijngs and various sonar systems illustrates the
limitecl extent of current understanding.

0 The experiments conducted by the Low Frequency Sound a
Scientific Research Program and previous research are
described by the Navy and the Service, but the information
provided often is not sufficient for the reader to
understand or judge the merits of the Navy's and Service's
conclusions based on their results. For example, with
respect to effects on humpback whales, the FEIS and the
proposed rule indicate that the whales showed apparent
avoidance responses and a cessation of singing behavior
during LFA transmissions from 120 to 150 dB, but then
appear to diminish this finding by suggesting that this
observation pertained to only half of the singing whales.
It is not clear why responses in 50 percent of the whales
is not ,considered potentially significant, In addition,
although the FEIS describes previous studies suggesting
significant behavioral responses to underwater sounds, the
FETS seems to ignore that evidence in forming its
conclusions about potential behavioral effects. For
example, con pages 4.2-26 to 4.2-29, the FEIS includes (II
a summary statement by Richardson et al, (1995) that
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indica:-;;es that marine mammals may have a limited tolerance
for con'ltinuous underwater sound levels at or above 120 dB,
(2) a description of significant gray whale responses to
continuous sounds of about 120 dB in their migratory path
(Malme,et al. 1983, 1984), (3) a description of behavioral
responses of beluga whales to icebreaker noise at 27 nm
(50 km:, and (4) a description of avoidance responses of
bowhead whales to drill ship noise at received levels of
110 to 132 dB (Richardson et aJ. 1995). This information,
combined with the observations of behavioral responses
during the Low Frequency Sound Scientific Research Program
demonstrate some potential for significant behavioral
respanzes of marine mammals to these sounds. Therefore, a
more reasonable conclusion from these results would be
that behavioral changes were observed and can be expected,
bu(J the available information is not sufficient to assess
the significance of these changes, and that more
investigation of possible effects is required.

l Importantly, the Low Frequency Sound Scientific Research
Program and previous studies (just described) did not
assess potential behavioral responses to signals in the
range of 150 or 155 dB to 1.80 dB. AS decibels measure
sound intensity on a logarithmic scale, sound intensities
from 150 dB to 180 dE would provide a sound stimulus
orders of magnitude greater: than those at lower levels.
Although behavioral responses may increase accordingly,
the studies conducted to date are not sufficient to
describe izhe nature and degree of behavioral responses
that could reasonably be expected from the low frequency
sound intensities of the magnitude generated by SURTASS
LFA operations. Ridgway et al. (1997) described
behavioral responses of their four bottlenose dolphins to
sound intensities over 180 dB. However, the responses
observed in that study are not likely to be good
indicatlxrs of responses in wild populations because of the
captive nature of the study and because that study
required considerable management or control of the
dolphins' behavior,

a Finally, the Low Frequency Sound Scientific Research
Program studies assessed short-term behavioral responses
to low frequency sounds, but did not assess long-term
responses, In this regard, it is not clear that short-
term re:;ponses are good indicators of the potential long-



06/05/01 18:30 b301 504 0099 ;.; i'.."-.,__ - .ich~ARI~ ~MAL
*

term Jffects. While marine mammals may not 'exhibit
obvious short-term behavioral changes, they may have
limited tolerance for long-term stimuli that could affect
their reproduction and survival. For example, over time
animal:3 may abandon their preferred foraging or breeding
grounds or alter the timing or path of their migration to
avoid kong-term disturbance. Ata minimumI it seemti
important to recognize the limitations or shortcomings of
the available information and to adopt correspondingly
precautioqary management strategies.

In addition to the above, the Marine Mammal Commission is
concerned &out the potential impact of SURTASS LFA operations
when considered in the context of all the other human-related
factors that may detrimentally affect marine mammals. The FEIS
includes a ::ection on potential cumulative effects that notes
recent changes to ambient noise levels in the ocean,
operational,parameters of the SURTASS LFA sonar system, and the
contribution of SURTASS LFA sonar relative to other sources of
noise. Howe:ve I, the section does not provide the necessary
analyses toassess the cambined effect on marine mammals.
Because the extent of the impact from SURTASS LFA is, in part,
a function cf the status and vulnerability of the potentially
affected species, and becauseother human-related activities
may affect the status and vulnerability of each species, a
reasonable and rigorous cumulative effects analysis seems an
essential precursar'to any determination of negligible impact.

Based an these considerations, the Marine Mammal
Commission is concerned about the basis for a negligible impact
determination. The above information clearly indicates that
the potential effects of SURTASS LFA operations cannot be
described with certainty. In addition, scientists are
presently unable to describe the abundance and distribution of
many species and storks, are unable to assess accurately and
precisely the reproductive and survival rates of most species
and stocks, and often are unable to attribute observed trends
to specific causes, either natural or human-related, This does
not mean that such effects will not occur if SURTASS LFA is
authorized. Rather, it suggests that our ability to predict
the effects :3f SURTASS LF'A sonar is limited and such operations
should be managed with appropriate levels of caution together
with reliable monitoring systems to detect potential effects,
as discussed below.
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Sectioz 101(a) (5) (A) of the Marine Mammal Protection Act
alsa requires that incidental taking authorizatfans under this
provision axe limited to activities that take only "small
numbers" of marine mammals. The proposed rule (p. 15378) notes
tha,lr the regulations promulgated by the service define "small
numbers" to mean "a portion of d marine mammal species or stock
whose takinc;l would have a negligible impact an that species or
s t o c k .  " As the Commission has pointed but in several letters
to the Serv:i.ce since that definition was adopted, the
definition effectively elimi,natres the distinction between the
independent requirements of section 101(a) (5)(A) concerning
small numbers and negligible impacts. The discussion in the
preamble of the proposed rule references the legislative
hist;oxy behind the 1981 amendment that created the small-take
exception tc: support its position, but neglects to include a
complete discussion of the relevant Congressional statements.
While the Service is correct that the referenced Committee
report recognized the inqrecision of the term "small numbars,lq
and was unable to offer a precise formulation in terms of
numerical limits, the report also indicated a clear
Congressional intent that the finding concerning small numbers
is to be separate from that concerning negligible impacts. In
discussing the negligibla impact finding, the legisl.ative
report states that this was "an additional and separate
safeguard." It further states that "[t]his additional test is
meant to serve as a separate standard restricting the authority
of the Secretary." Finally, the report states that taking
cannot be authorized under section 101(a)(S) "[u]nless a
particular activity takes only small numbers of marine mammals,
and that taking ?~as a negligible impact on the species...."
(.&mphasis added.) By defining "small numbers" to mean that
level of taking that would have a negligible impact on the
affected marine mammal stocks, the Service has melded the small
numbers critterion and the negligible impact criterion into a
single criterion, contrary to Congressional intent as reflected
in the referenced report, Thus, while the Service's proposed
finding is consistent with the regulatory definition of the
term "small numbers, H the Commission continues to question
whether that definition comports with the underlying statutory
provision- This being the case, ,-the MarineW Mammal Commission
acrain recommends that the Service revise its regulatory.__I
definition of "small numbers" to reflect the language of, and
intent behin:l, the statutory provision. The Marine Mammal
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Commission further recommends that the Service estimate the
number of marine mammals that potentially could be taken in the
course of the proposed five-year authorization and provide its
rationale for concluding that this constitutes a "small
number."

On a re:Lated matter, regional density estimates are used
to calculate the proportions of regional marine mammal
populations Bxpected to be taken incidental to the proposed
action. Where data on marine mammal distribution are not
available, tile calculations are based on the assumption that
the marine mammal species and stocks are uniformly or rand0ml.y
distributed. Considerable evidence exists to indicate that
marine mamn-taL distributions are neither uniform nor random, but
are determined by biological and physical oceanographic
features that are also non-uniformly and non-randomly
distributed. Therefore, this assumption is likely to be
inaccurate and could lead to underestimation of effects.
Further, the resulting calculations indicate that 5 to 10
percent or more of certain populations could be taken in Some
regions. The rationale for concluding that such proportions
constitute small numbers is not explained. Likewise, the
rationale for using estimates of the proportions of populations
rather than estimates of the number of individuals expected to
be taken is not explained. Therefore, the Marine Mammal
Commission recommendsis that if issued, the final regulations
should explain the rationale for these assumptions, findings,
and conclusions.

Availability~ for Subsistence Puxposes

Section 101(a) (5)(A)(i) specifies that, before authorizing
the incidental taking of marine mammals under this provision,
the Service must find that "the total of such taking during
each five-year (or less) period concerned will -_. not have an
unmitigable adverse impact on the availability of such species
or stock for taking for subsistence...." The Service summarily
addresses this point by preliminarily concluding that the
incidental taking resulting from SURTASS LFA operations would
"not have aI.1 unmitigable adverse impact on Arctic subsistence
uses of mar.lne mammals." While the Service, in its discussion
of Wmarine mammal impact cOncernSN correctly points out that
some specie.5 taken for subsistence (e.g., the bowhead whale)
occur outside of the area where they are likely to be affected
by SURTASS I,FA Sonar operations, other species taken by Alaska
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Natives for subsistence, including beluga whales and several
pinniged spec;ies, occur within the area where operations could
be conductedSand are included in the list of species that would
be covered bl[ the authorization. For these species, the
Service needh to provide some analysis to support its
conclusion that there will be no unmitigable adverse impact on
the availability of marine mammals for subsistence, taking into
account, among other things, the possibility that the SURTASS
LFA sonar could cause localized shifts in the distributions of
some stocks, and thus their availability to subsistence
h u n t e r s .

Least Practigable  Adverse Impact:

Section lCJl(a)(5)(A) (ii) requires that the Service
prescribe such measures as necessary to ensure that the
activity in Iquestion has the lea<st practicable adverse impact
on marine malnmal species or stocks and their habitat. In this,
case, a determination, of whether the least practicable adverse'
impact would occur is difficult to determine because the
activity in *question is not fully described. For example, the
extent of tha impact may depend largely on the movement
patterns of ,the SUKTASS LFA vessels relative to marine mammal
dcstribution  and movement. If vessels using LFA sonar move
frequently a::mong a wide range ofi locations, the amount of
exposure at any one location would be relatively low. However,
if the vessels remain in, or frequently return to, particular
areas, marine mammals in those areas would be vulnerable to
multiple exposures and may suffer more adverse impacts,

The proposed rule (p. 15387) indicates that there are
three primary mitigation m.ethods for marine mammals: (1)
constraining operation of SURTASS LFA sonar transmissions to i
prevent expcsure of marine, mammals to sound pressure or /

intensity 1f:vels exceeding 180 dB, (2) preventing SURTASS LFA
sound intensities in excess of 180 dB within 12 nm (22 km) of
any mainland or island coastline, and 3) excluding SURTASS LFA
operations from offshore biologically important areas. T h e
issue of operational constraints based on the 180 dB threshold
and monitoring in the immediate vicinity of LFA projectors is
discussed e:i.sewhere in this letter.

A limiX on SUKTASS LFA sonar transmissions near mainland
and island coastlines wolJld undoubtedly help to reduce the
likelihood that the transmissions will have significant effects

,; __
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on marine mammals distributed in nearshore areas. It is not
clear, however, that: the 12-nm limit would result in the least
practicable adverse impact on marine mammals in these areas-
The FEIS and‘the proposed rule (p+ 15376) state that the
world's oceans are to be covered by the operation of four
vessels, (two in the Indian-Pacific Oceans, and two in the
Atlantic Oce$n). It therefore seems reasonable to assume that
SURTASS LFA has detection capabilities over extensive ranges.
The FEXS and the proposed rule do not include specific
information !:)n the operable range, but they indicate that this
system will %lp detect submarines beyond the range of the
weapon systems on those submarines. If SURTASS LFA is
effective over entire ocean basins and over the range of
current weapon systems, it presumably could operate effectively
at distances far greater than 12 nm (22 km) from shore, If
that is the case, then it is not clear why the Navy would need
to operate SURTASS LFA at distances as close as 12 nm (22 km)
from shore. Rather, it would seem that a more reasonable,
practicable exclusion zone would be far greater than 12 nm (22
km) - If such is the case, then the activity as described in
the proposed rule will not result in the least practicable
adverse impalct,
marine mamma
extending th k

and additional protection could be conferred on
s that tend to concentrate in nearshore waters by
operational boundary farther seaward.

With respect to the desiynation of offshore biologically
important areas, the Navy and the National Ocean Service have
identified Your areas in which SURTASS LFA operations would be
excluded. In addition, XJRTASS LFA operations would not be
conducted in the Arctic and Antarctic, as described in the
proposed rule (p. 15394). The Marine Mammal Commission agrees
that the four identified areas should be subject to heightened
protection. However, the Commission also believes that these
areas comprise only a portion of the offshore biological areas
of pArticu1a.r importance to marine mammals.

In the proposed ruli, (pp+ 15388-15389) the Service
describes a system for expanding the number of offshore
biologicall;: important areas where use of the LFA sonar would
be restricted. However, the Service indicates that it will not
act on proposals or recommendations for additional areas until
the ongoing rulemaking has been completed. It indicates
further: tha:: (1) to be designated as biologically important, an
c?ffshore  a~ca wauld have to be particularly important for
breeding, f'zeding, or migration, and not simply an area where
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marine mammaJ.s are commonly present, (2) persons or
organization{? proposing designation of additional areas would
be required t;o submit sufficient information to show that the
areas are of/significant biological importance before
rulemaking would be initiated; and (3) rulemaking is
anticipated !,o take 8 to 12 months. '

The deferral of action to identify additional offshore
biologically, important areas as part of this rulemaking
inappropriatkly increases the possibility 'chat the Service will
authorize SURTASS LFA operations in biologically important
areas where making a negligible impact finding is questionable,
given availajzle  information. It is not in keeping with the
statutory ma;ldate .to make a negligible impact determination in
the face of khis information based on the assurance that any
oversights w;ill be corrected in subsequent rulemakings.
Moreover, thk Service's proposed system for designating
additional offshore biologically important areas, which places
the burden on the public to show that offshore areas are
important fo/:r marine mammal breeding, feeding, or migration,
appears to bit2 contrary to the provisions of section
101(a) (5) (B).. Section 101(a) (5)(B) requires the Service to
withdraw or isuspend the authorization td take marine mammals
under the srjall-take provision if, among other things, it
determines <hat the taking "within one or more regions is
having, or qay have, more than a negligible impact on the
species or $8tbck concerned." (Emphasis added.) Thus, all that
a proponent :of an additional area is statutorily required to
demonstrate,is that there is a reasonable possibility that
SURTASS LFAYactivities  within the area could have more than a
negligible ijmpact on the affected marine mammal species or
stocks. Onq:e such a showing has been m&de, the burden shifts
back to the iapplicant and/or the Service to demonstrate that
allowing operations in the area does not exceed the negligible
i.mpact threghold. The Marine Mammal Commission therefore
recommends that section 216.191 of the proposed regulations be
revised to reflect these relative burdens of proof. That is,
it should bq sufficient for the proponent of a designation to
meet its burden by showing that marine mammals occur in an area
in above average densities (i.e., densities significantly above
those used !:.o calculate the percentages of populations that
could be afFected by the proposed action), suggesting that the
area is imp$Irtant for satisfying one or more biologically
significant; functions. In keeping with the requirements of
Section 101;(a) (5) (B), LFA sonar operations should be suspended
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or prohibited in and near these areas until. it has been
determined that such operations will not have more than a
negligible inpact on these species or stocks.

Furthermore, the Service's system for identifying and
designating +dditional areas appears to ignore available
information c3r-i marine mammal species collected by the Service
and others. For example, the Service has collected information
en the foraging patterns of the Hawaiian monk seal in the
Northwestern Hawaiian Islands that demonstrates that the sea
mounts scattlr:red along this chain of islands and atolls are
important feraging areas for this species. To protect monk
seals in these areas, the Service has established a 50-nm
protected spzcies zone around the Northwestern Hawaiian Islands
and the corridors between those islands. This area, however,
has not been identified as' biologically important under the
proposed rule. Similarly, marine mammal distribution and
abundance data collected during the Acoustic Thermometry of
Ocean Climate Marine Mammal Research Program appears to support
designation sf t?le Pioneer Sea Mount as an offshore
biologically important area, Likewise, distribution and
abundance data reported in environmental impact statements for
nil and gas exploration and development offshore of southern
Califaxnia (e.g., the EIS for Outer Continental Shelf Sale No.
48) might be sufficient to support designation of other areas,
such as the Tanner Banks and the Santa Rosa-Cortez Ridge. Data
from the Navy's own Sound Surveillance System may indicate
other offshore are/as of biological importance. In short, the
Service and others have conducted extensive surveys in offshore
areas to assess the distribution and abundance of marine
mammals I The information resulting from such surveys provides
a basis for examining the importance of various offshore areas
as potentiaJ. sites for protection. Therefore, the Marine
Mammal Commj,ssion recommends that if such data were not
examined in developing the proposed rule, then the Service
should carefully examine that data to ensure that it has
considered a11 offshore areas possibly meriting designation for
protection before proceeding with a final rule.

Finall:,?, in the proposed rule (p. L5383), the Service
states that it cannot require the Navy to undertake a
particular level and type of research outside the purview of
the proposed authoriiation, but that it strongly encourages and
expects that: the Navy to provide a detailed plan for research
to determin:: The impacts on species of marine mammals that
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potentially may be affected by LI?A scwnds, In this regard, the
House of RepSesentatives report accompanying the 1981 Marine
Mammal Protection Act amendments (H, R. Report No. 97-2281
states, among other things, that "... the Committee expects that
persons operating under the authority of section 101(a)(5)
shall engage in appropriate research designed to reduce the
incidental t;aking of marine mammals pursuant to the specified
activity concerned." This language suggests that the Service
has the authority and the responsibility to require that
research or monitoring capable of resolving critical
uncertaintiea  be made a condition of any incidental taking
authorizatio:;ls issued. Thus, the detailed research plan
expected fro,::n the Navy should be provided, made public, and
considered in the process of deciding whether the requested
incidental taking authorization should be issued.

The need for a detailed research plan is underscored by
the considcsable uncertainties regarding the potential
biological effects of the SURTASS LFA sonar, and by the fact
that the Nav,y will almost certainly continue to request
additional authorizations for SURTASS LFA at the end of each
authorization period. The Marine Mammal Commission therefore
recommends that a suitable research plan be required before an
initial authorization is given, and that any reauthorization is
based on a demonstratioln  of suitable progress under that plan.
This research seems nec!essary to ensure that existing
uncertainties are resolved and that the Navy, the Service, and
the public are not repeatedly confronted with the same
information gaps.

Mini toring and Reporting

Both the FEIS and the Fedexal Register notice on this
proposed action indicate that the purpose of monitoring is to
minimize, tc:l the greatest extent practicable, the possible
adverse effe:!cts of the LFA sonar transmissions on the hearing
and biologically significant behavior of marine mammals.
However , the legislative history and related provisions of
section lOli:a)(5) of the Marine Mammal Protection Act indicate
that the in':ent of the monitoring requirement is not to
minimize the risk of possible adverse effects, but rather to
confirm than:: animals arf! taken only in the numbers and by the
means authorized, and that the effects of the taking on the
size. and productivity of the affected stocks are, in fact,
negligible (Swartz and Hofman 1991). This is not to say that
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the proposed'monitoring program will not contribute to reducing
the potentia:l. impact of SURTASS LFA operations on marine
mammals, as required under section 101(a)(5) (A) (ii) (I).
Nevertheless;; the monitoring and reporting programs called for
by section 101(a) (5) (A) (ii) are separate requirements wifh
a distinct purpose+

The Marine Mammal Commission is concerned that the
monitoring program described in the proposed rule (p. 15388) is
not adequate to provide the information necessary to (1)
document how and how many marine mammals are taken incidental
to the transmissions, or (2) validate the assumptions used to
conclude that SWRTASS LFA operations will have only negligible
impacts on marine mammals. For example, the Service states in
the proposed rule (p. 15380) that behavioral effects can be
expected in areas where sound levels are less than 180 dB, but
also deemed it impractical to monitor such effects. Without
monitoring of behaviora. effects, the Navy and the Service will
have no real basis for estimating the total amount of
incidental take. The difficulty of monitoring does not provide
a rationale for ignoring tha need to assess potentially
significant behavioral responses to SURTASS LFA, and on this
basis alone-the monitoring program, as proposed, might be
judged inadequate. Thus, it appears that unless augmented, the
proposed monitoring program would not satisfy the intent of
section lOl(a)(5)(A)(ii) of .the Marine Mammal Pratection Act.

The Navy's proposed monitoring program consists of four
elemenL$: high-frequency marine mammal monitoring (HF'M3) sonar,
visual monitoring, passive acoustic monitoring, and the
correlation of stranding data with information on SUHTASS LFA
operations. The proposed rule (pp. 15380, 15386, 15388)
suggests thzlt the first three of these would comprise a feal-
time "tripartite" monitoring system able ta detect
approximately 80 percent (p. 15380) to nearly 100 percent (pp.
15386, 1538E5) of marine mammals within 2 km of the sound
projectors. 'Accordingly, this system could provide a basis for
preventing exposure of marine mammals to sound pressura or
intensity levels greater than 180 dB.

The pulrported effectiveness of the tripartite approach
assumes scp:*rate detection efficiencies of the HFM3 sonar
system (70 percent effective), visual monitoring (5 percent
effective), and passive acoustic monitoring (5 percent
effective), and that these detection methods are additive,



resulting in'a combined efficiency of at least 80 percent.
However, these detection efficiencies would be additive only if
they were coilpletely non-redundant. That is, the efficiencies
would be addr.tive only if the ma:rine mammals detected by one
component of the system would not be detected by the others,
which seems unlikely. If their individual efficiencies were as
stated above and these three systems were completely
independent in their ability to detect marine mammals, their
combined efficiency would be about 73 percent, rather than 80
percent to 11130 percent. This sulggests that the information in
the proposed rule may overestimate the Navy's ability to detect
marine mammals within 2 km of the sound source.

The HE'M3 system, which itself may have effects on marine
mammals, is zentral to the monitoring and mitigation system
proposed by zhe Navy. In the proposed rule, the Service
repeatedly references this system and its purported efficiency
as providing monitoring or detection capability essential for
ensuring that marine mammals are not exposed to sound levels
greater than 180 dB. However, as the Service also points out,
the presumed effectiveness of the I-IF?43 system (70 percent) has
not been verified and the evidence for this level of efficiency
has not been made available to the Service or the public.
Accordingly, the Service indicates that it will not rely on the
HFM3 system until such verification has occurred. In this
regard, the Service is proposing that the assessment and
documentaticn of the effectiveness of the HFK3 system be done
after, rathe'r than before, incidental taking is authorized+
This suggests that the Service would authorize incidental
taking of marine mammals by SURTASS LFA operations even in the
absence of an effective HF'M3 system, which would seem to
undermine the tripartite monitoring and mitigation effort
considerably', Furthermore, the Service has not indicated in
the f+dera.Z Register notice the standards that the HFM3 sonar
will be expected to meet to be judged capable of effectively
detecting dLfferent species and sizes of marine mammals in or
approaching the 180 dB safety zone. The Service also has not
indicated wYtat alternative monitoring and mitigation efforts
will be required if the HFM3 sonar does not meet the expected,
but as yet unspecified, standards. To ensure that there is an
adequate basis for detecting marine mammals near the 180-dB
zone, the M+rine Mammal Commission recommends the Service (1)
develop mini-mum performance standards for the detection of
marine mammals within the 180 dB safety zone, and (2) require
that the Na.vy test and demonstrate the capability of the HE'MJ
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' sonar systemjor some other suita:ble detection system before the
proposed regylations are finalized and a letter of
authorizatiori:. is issued.

The fourth element of the proposed monitoring system will
be an investigation of the correlation between SURTASS LFA
sonar transmissions and stranding events, While such an
investigatio$ should be conducted, it may not provide a
reliable ind+cation of the effects of such transmissions
because marine mammals affected physically, physiologically, ar
psychologically in offshore areas far from land -are unlikely to
reach and st;i:and on land simply lbecause of the distances
involved. Thus, the 'utility of this approach for detecting
significant effects is likely to be very low.

In view, of the extensive uncertainty about the potential
impacts of Si[JRTA$S LFA operations on marine mammals, the nature
and extent oi:C monitoring and reporting, both real-time and
long-term, are important issues. With respect to real-time
monitoring, the proposed rule indicates that such monitoring
will be baseid on the tr:ipar,tite system described above. The
proposed rul;e (p. 1538X) also indicates that real-time results
of such moni!toring will not be immediately available due to
post-mission analysis requirements including declassification
of sensitive national security information. Rather, the Navy
has proposed, that monitoring results be provided annually.
However, if ,real-time or near real-time monitoring is necessary
to detect unforeseen impacts or make essential operational
adjustments $o ensure negligible impacts on marine mammals, it
is not clear why the results could not be made available within
a few days or weeks. Such data also may be useful for
identifyingioffshore areas of biological importance that should
be protected!, and for validating assumptions upon which the
proposed neqligible impact determination is based. The Marine
Mammal Commission is unclear why such raw data should be
classified and why they could not be provided to the Service
within a Pew days or weeks after the conclusion of each LFA
training exercise conducted during the one-year periods of
incidental taking authorization. Therefore, the Marine Mammal
Commission i:~ecomrnends 'that the Service either provide better
justification for the proposed reporting schedule or require
that data 0~1 the species, numbers, and activities of marine
mammals obs$:rved during training exercises be submitted to the
Service and,made publicly available within a few days or weeks
after each $xercise. In-depth annual reporting and analysis of
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observational and related-activity data should also be
required.

With respect to long-term impacts, the proposed rule (p.
15388) indicates that "Et]he Navy proposes to provide a LTM
[long-term monitoring] program tie conduct annual assessments of
the potential cumulative impact of SURTASS LFA sonar operations
an the marine environment, provide the necessary reporting to
increase knowledge of the species, and to coordinate research
opportunities and activities." .As noted earlier, the
legislative history of section 101(a) (5) of the Marine Mammal.
Protection indicates that Congress intended that research
requirements should be included in small-take authorizations
whenever there is significant uncertainty concerning how and
how many marine mammals might be affected by the activity in
question. S~uch monitoring and assessment should include both
annual asses~sments of the previous year's data, as well as
long-term, retrospective analyses of cumulative SUKTASS LFA
effects. Assessment of long-term, cumulative effects is
essential be<oause effec'ts not apparent on the basis of a single
year of data may be more obvious when examined over the long-
term. That is, the power of the monitoring system to detect
significant population changes should increase over time as
more data become available. The nature of the planned long-
'term monitoring has not been described and such information is
essential tc ensure that existing uncertainties will be
resolved and. that both short- and long-term impacts will be
negligible.

To ensure that the essential information is collected for
such long-term, retrospective analyses, the Marine Mammal
Commission r-ecommends that the Navy and the Service develop and
incorporate their long-term monitoring and research strategy as
part of the proposed action. As part of that research program,
the Navy should maintain records and report the dates, times,
and locatioris of each exercise, including the number, duration
and times between transmissions (pings), and all observations
01 marine mammals made incidentally as well as a product of the
required monitoring. Such recordkeeping seems especially
important in view of the uncertain effects and potentially long
lifetime of SURTASS LFA operations, In addition, the Marine
Mammal Commi-ssion recommends that the Service require that the
Navy undert?3ke  directed experimentation, as recommended in the
National Ftesearch Council's May 2000 report, Marine mammals and
low frequency sound: progress since 1994, to document how
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representative species and age-sex classes of marine mammals
respond to djfferent types and levels of love frequency sounds.
Other useful'research requirements might include the following:

1. Augmentistion of the proposed passive acoustic monitoring
program:to test for differences in the nature or frequency
Of marine mammal vocalizations before and after l,FA sonar
transmi3sions;

2. A routiitle examination of observational data collected
during the LFA sonar exercises to help identify additional
offshorq areas of biologica importance that should be
protect?d;

3. * Analyse:b to determine changes in the sizes, ranges, and
productivities of potentially affected species and stocks
from su&ey programs currently being conducted by the
Service; the Navy, the Minerals Management Service and
others.'

Finallyi the proposed rule indicates (p- 15388) that, to
allow the Setvice to respond promptly to changing conditions,
the Service would allow many of the mitigation, monitoring, and
reporting requirements to be detisiled in the Letters of
Authorizaticn (LOAS), rather than in the regulations. It also
indicates that opportunity for public comment would be provided
for-"substar,.lrial modifications" to LOA requirements before such
modifications are made, but provides no indication of what
would be viewed as a substantial modification. Thus, the
public and interest groups concerned about the possible
cumulative @ffects of the proposed action are given no
indication of the kinds of modifications that could or could
not be instituted by the Service without their knowledge or
opportunity for comment. At a minimum, the final. regulations
should speci.fy the nature of non-substantial modification that
could be made without opportunity for public comment.. Further
in this reg;ird, while there may ‘be practical reasons why the
Service is proposing such an approach, we note that the statute
is clear th;ttt at least some of t:hese specific issues are to be
addressed in the regulations themselves, rather than in the
LOAs. Thus,' the Marine Mammal C'ommission recommends that the
Service rcvibw the proposed rule, particnLarly sections 216.182
(permissiblemmethods  of taking) and section 216.188 (letters of
authurizatim) , and consider ways to include the required
information in the regulatory lanyuage.
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If you ctr your staff have questions about any
Commission's comments, please let me know.

of the

Robert I-I. Mattlin, Ph
Executive Director

Enclosures (2)
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